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GERMAN verfus, W AINWRIGHT.

T the laft term a o7 pros. had been entered by confent,
~\_ on a prefumption, that, at the preceding term, a rule to
try or zon pros. had been obtained. On examining the record,
however, no fuch rule was entered ; and now Zhomas and &.
Tilghman objetted to take off the 7on pros, notwithftanding the
miftake, unlefs the plaintiff was put on the fame footing, as if
the miftake had'not happened, by entering a rule tp try or zon
pres. as of thelaft term, fo that it might operate at the prefent
term, thould the trial be poftponed by the plaintiff’s /uckes.
Lewis, for the plaintiff, faid he thought the propofition reafon-
%b}e‘; and the rule was entered accordingly, by order of the
ourt.

December Term, 1796,
‘BOUDINOT, ez al. Executors verfus Braprorp.*

r l VHIS was a feigned iffue, ‘direCted by the Regifter, &c. of

Philadelphia, to try, whether 2 Will dated the 27th Aprif
1788, and republithed on the 18th of Offsber enfuing, in which
the plaintiffs were named exzcutors, was the laft will of Wz
Bradford, Efquire, the deceafed brother of the defendant, who
claimed as in a cafe of inteftacy. In the courfe of the trial, the
following points were ruled.

I The execution of the Will having been proved, the de-
Sendanfs counfel offered Dr. Rufb as a witnefs, to teftify, that
the deceafed, during his laft illnefs, had faid, that he had de-
ftroyed his will; and that meaning to die inteftate, he had fign-
ed Promiflory Notes, in favor of fome 6f the members of his

family, for whom he' withed to make a particular provifion.
' i

* There was a fpecial ftting of the Court after Decemder Term.
1796, from the 2d to the sth of Famuary 1797, for the trial of thiz’

" caufe.
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It was, likewile, ftated, that the defendant intended further to
ihew, that long fubfequent to the Will in queftion (which it was
fuggefted had been forgotten) the defendant had made and de-
ftroyed another will, while in the perfet pofleflion of his rea-
fon ; fo that his declarations had become important, to manifeft,
whether, by deftroying the fecond will, he intended to revive
the firft, or to die inteftate.

The counfel for the plaintiff objefted to the admiffion of the -

evidence propofed 5 and relied upon the 675 feFion of the a& of
Affembly (1 wol. Dall. Edit. p. 55) which declares, ¢ thatno Will
in-writing, concerning any goods and chattels, or perfonal eftate,

Thall be repealed, nor thall any claufe, devifz, or bequefl therein,

be altered, or'changed, by any words, or avill, by word of mouth
only, except the fame be, in the life time of the teflator, committed to
writing, -andy after the writing theresf, read unto the teflatory and
allswed by him, and proved to be fo done by tavo or more witngffes.”
It is attempted, however, to annul a Will regularly proved, and
long preferved, without any cne formality, that the law pre-
fcribes, or commoen prudence, in relation to fo important a con~
cern, would naturally exal. 1 Dall Rep. 278,

Yor the defendant, 1t was anfwered, that whether the a&t of
cancelling the {fecond will revived the firlt Will, or not, was the
queftion to be decided 5 and muft depend on the declaration of
the party. The evidence offered, refpets only the defign of
cancelling the fécond Will; which was an a&, that might be
equivocal in itfelf, but was capable of being rendered definite
in its object, by a cotemporaneous explanation.

By tae Covrt: Whether Mr. Bradford made a fecond
‘Will, and afterwards cancelled it, are matters of fact, to be fub-
ftantially and fatisfaétorily proved to the Jury. Being fo proved,
another obje& is contemplated, which, likewife, affumes the
nature of a fact, whether by cancelling the fecond Will, the
deceafed meant to revive the former inftruiment, or to die intei-
tate ; and we are at a lofs to conceive how fuch a meaning
(which it is unreafonable to expeét to find in writing) thould be
afcertained, but by the teftimony of witnefles. The evidence,

indeed, will not go diretly to deftroy an exifting 'Will, but, -

merely to fhew, in effect, that the deceafed did not intend again
to make, or re-eftablifh, a Will, which he had once actually de-
ftroyed. The fame pomt arofe in Lawfen v. Morrifon, and wasg
decided in the fame way by the High Court of Errors and Ap-
cals.*

? i Let the witnefs be qualified.
II. . The dotrine -of exprefs and implied revocations of
Wills, being much difcuffed during the trial, the Crxier Jus-
Ll 2 TICE,

* See posts

1795.
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1%96. °TICE, with the concurrence 6f the other members of the Coure,
Rty laid down the following pofitions. '

) MKean, Chief Fufiice~—i1ft. Where a fecond ‘Will is made,
containing an exprels claufe of revocation, the preceding Will,
though not formally- cancelled, is revoked. i

2d, Where a.fecond Willis deftroyed, awithout more, the pré.
ceding Will, not haying been cancelled, is, generally fpeaking,
#5fo fuélo Tevived,

3d. Where a fecond Wiil is eancelled, under circumftances
that manifelt an intention either to revive, or not to revive, the
preceding Will, thofe circumftances muft be proved. .

4th. The mex a&t of making a fecond teftament, is 2 revo-
cation of a preceding teftament, in relation to perfonal eftate s
the Jaw throwing the perfonal eftate on the executor as a truftee.

II; It was fuggefied by Ingerfoll, that, in England, an exe-
cutor is entitled in his own right to the, refduuin of perfonal
eftate, undifpofed of by the Willy whereas in Pennfylvania, the
executor holds it only as truftee for the next of kin.

But, By THE CourT: There is no fuch diftin&ion to be
found in any A& of Aflembly, or judicial det :rmination. The
next of kin are only entitled to perfonal eftate, in the cafe of in~
teftacy ; and 2 man cannot be inteftate, who has made an Exe-
cutor,

The principal point in the caufe turned upon the ftate of Mr,
Bradford’s mind at the time of cancelling the fecond Will and _
declaring his intention to die inteftate ; and the Jury being of
ppinion, from the evidence, that he was then in poffeflion of a
competent underftanding, found 2

. * Verdi&t for the Defendant.

Ingerfoll & R. Stockton (of Neav- Ferfey) for the plaintiff. Lews

#sy M. Levy; & Tod, for the defendant, :

GreenE's, Cale.

EORGE GREENE, having petitoned for a difcharge
under the laws for the relief of infolvent debtors, one of

his creditors was offered as a witnefs to prove, that feveral
judgments had been confefied by the petitioner, without 4 valua-.
ble confideration, and witha view todefraud. It was objected,
that a creditor was not a competent witnefs; as his teftimony
would go to invalidate the judgments, as wellas to the impri-

.fonment of the pctitioner. )

By rae Court :—This is a queftion of fraud ; and we
gan perceive no juft reafon , why a creditor fhould nor be exa-
auinzd to afcertain-whether, on that ground, the petitioner ought

: 10



